Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 




o£'Privo.te Troipevluto P\xbUt\j.%e. 



Ukm 




.4 ^ 



I ■ '■» '.J ^\ 



THE DOCTRINE 



OP 



PRESUMED DEDICATION OF PRIVATE 
PROPERTY TO PUBLIC USE, 



IN ITS APPLICATION TO 



RAILROADS. 



BY 

GEOKUE TICKXOR CURTIS. 



NEW-YORK: 

JOHN WILEY'S SONS, 15 ASTOR PLACE. 

1881. 



: »lt) AliL HONEST LEGHSLATORS 
WHO MEAN TO ACT WITH JUSTICE AND WISDOM, 

AND 

TO ALL HONEST CITIZENS 

WHO REGULATE THEIR VOTES 

BY THE PRINCIPLES OF TRUTH AND REASON, 

THIS DISCUSSION OP A MOMENTOUS SUBJECT 

IS RESPECTFULLY INSCRIBED. 



y 



<^^ I rJi. ■ 



^X'i 



THE DOCTRINE OF PRESUMED DEDICATION OF 
PRIVATE PROPERTY TO PUBLIC USE. 



"Pbopertt does become clothed with a public interest when iisedina 
manner to make it of public consequence, and affect the community gener- 
ally. When, therefore, one devotes his property to a use in which the public 
has an interest, he, in effect, grants to the public an interest in that use, and 
must submit to be controlled by the public for the common good, to the 
extent of the interest he has thus created. He may withdraw the grant by 
discontinuing the use ; but so long as he maintains the use, he must submit 
to the control." [Opinion of Mr. Ghief-Justioe Waite, in Munn V8, Illinois, 
4 Otto^s R. pp. 113, 126.] 

IN the April (1881) number of the " North American Review,'' I 
published an article on *' The Ownership of Railroad Prop- 
erty.'' It was the object of that article to maintain that the 
property of railroad corporations, which has been purchased by 
priYate funds, has fdl the aiftributes of private property; and 
that, imless the charter of the corporation, or some law of the 
State which, by fair implication, or by express provision,'- is to be 
regarded as a part of the contract between the State and the 
corporation, has reserved to the State a power to regulate the 
rates of fare and freight^ the corporation has the same right to 
fix its own rates as the ow^ier of any other property has to 
determine the price for which he wil^ idlow the use of' his prop- 
erty; and will render his personal services in connection with 
that use. I was aware^ of course, that a doctrine had been 
enunciated by a majority of the learned justices of the Supreme 
Couit of the United States, which ascribes to the legislative 
3>ower an authority to presume that-{^vate property has been 
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4 THE DOCTRINE OF PRESUMED DEDICATION OF 

clothed with a public interest, whenever the owner of the prop- 
erty uses it in a manner to make it of pubHc consequence, and to 
affect the community generally ; and that from this assumption 
of a pubUc interest, granted by the owner himself, as a substant- 
ive source of legislative power, had been drawn a legislative 
authority to control the price for the use of the property, and 
the services rendered in connection with it. Within the limits 
assigned by the "Review^ to my discussion of this subject, it 
was impossible for me to make a full examination of thi& 
doctrine. I have placed at the head of this paper the terms in 
which the doctrine was laid down, in the opinion of the court in 
which it was first promulgated, in order that it may stand as the 
text on which I propose to comment. 

It may, perhaps, be asked whether I propose to appeal from 
the Supreme Court of the United States, in a matter of constitu- 
tional law, and to what tribunal I intend to make that appeal ? 
An answer can be frankly given to any one who makes this 
inquiry. It is my habit to regard the Supreme Court of the 
United States as lie ultimate arbiter of constitutional questions 
that involve any provision of the Federal Constitution, and to 
treat any decision of that tribunal with entire decorum. But I 
do not suppose that any one will imagine that a new doctrine 
enunciated by that court, or enunciated by it for the first time, is 
not a proper subject of examination. Nor do I suppose that any 
one wiH question the existence of another tribunal, composed of 
what may be called the aggregate judicial mind of the nation, 
and the thinking and reasoning part of the public. Public opin- 
ion may, and does, review the constitutional doctrines announced 
and acted upon by the Supreme Court of the United States ; and 
sometimes this review has been followed by very practical conse- 
quences. We have had one very notable instance in which a 
constitutional doctrine enunciated by a majority of that bench 
has been rejected by a vast majority of the nation.* AU that 
can be required, in discussing any proposition of constitutional 
law that has been promulgated by that court, is that the 
limits of a respectful decorum be not overstepped. No one^ 
probably, will be inclined to anticipate that those limits will be 
disregarded by me. And, in regard to the practical value of such 
a discussion as I now offer to the public, I presume that no one 

* The Dred Scott case. 
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-will question the possibility of a judicial revision of a doctrine 
which has a strong tendency to unsettle the foundations of prop- 
erty, and which has, therefore, been seriously dissented from, 
both on the bench and elsewhere. My relation to this subject is 
purely voluntary, and in no degree affected by any concern in 
any of the railroad corporations which are engaged in defending 
the interests which they hold in trust for a vast number of indi- 
viduals. But I have long been in the habit of regarding it as a 
duty to make the studies of a life-time useful to the public, so far 
as my abiUiy may permit, and as the intrmsic soundness of my 
views may give any value to what I offer for the consideration of 
others. 

The reader wiU observe that the doctrine announced in the 
passage which is quoted at the head of this paper from the 
opinion of the court in the case of Munn vs, Illinois, was a very 
broad proposition, made applicable, by its terms, to every case in 
which the use of private property in any business or employment 
affects the community at large. It was necessary to make the 
proposition thus broad and sweeping, because the doctrine was 
resorted to as an answer to the objection that a legislative act 
which curtails the owner's full dominion over his property 
deprives him of it " without due process of law.'' It might be 
wished, indeed, that the court had been able to define more 
specifically the conditions which clothe private property with a 
pubUc interest. The conditions which were defined, so fto as a 
definition was given, were that the property is " used in a manner 
to make it of public consequence, and affect the community at 
large." Precisely what is meant by using private property in a 
manner to make it of " public consequence," or to make it *' affect 
the community at large," it is not easy to discover from anything 
that was said by the court in the opinion which first promrdgated 
this doctrine. But taking the very comprehensive and general 
terms in which the conditions were given, it would seem that by 
"public consequence" is meant any incidental effect which makes 
the use of the property a matter of importance to more persons 
than to the owner. In like manner, the condition that the partic- 
ular use or employment of the property '* affects the community 
at large," is substantially the same thhig as making the use or 
employment a matter of importance to any indefinite number of 
persons who may have occasion to avail themselves of the privi- 
lege of using the property. In this sense, — and I can see no 
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other meaning to attach to the definition, — ^it is impossible to 
draw a line between those uses or employments of private prop- 
erty which become of public consequence, or affect the commu- 
nity generally, and those which do not. Neither the amount 
of property used in the employment, nor the number of per- 
sons affected, nor the nature of the employment, can deter- 
mine whether the case is within or without the definition. If 
the degree more or less in which the community generally 
is affected by the employment is the test, who is within 
and who is without the definition ? The blacksmith who shoes 
horses, or the barber who shaves men's faces, is just as much 
within the terms of this definition as the owner of a grain 
elevator, or the largest railroad corporation in the country. 
The farrier and the barber each has his "public"; each exer- 
cises an employment which affects an indefinite number of 
persons, and therefore affects the community generally. The 
same thing is true of the railroad corporation which employs a 
capital of a hundred millions, and of the farrier, or the barber, 
whose whole stock in trade could be bought for fifty dollars. 
Neither the dignity of the employment nor the value of the 
property can affect the question. The library of the lawyer or 
the clergyman, the instruments of the surgeon, or any other 
property, the use of which is directly involved in the exercise of 
a profession, is made by the owner of public consequence, and 
the use of it affects the community generally, in just as true and 
exact a sense as the rolling stock of the largest and richest rail- 
road in the land. Questions of degree, the number of persons 
affected, the extent to which they are affected, determine nothing. 
All employments, in which the use of private property is neces- 
sary, affect the community more or less ; and if the doctrine of 
the court is a sound one, they are all within its broad and 
unqualified terms. 

The dictum or statement of Lord Hale — ^referred to by the 
court — that when private property is affected with a public 
interest, it ceases to be juris privati only, is certainly an old 
truism of the common law. But it is none the less necessary to 
determine when, and how, the property in a particular case is 
affected with a public interest. Neither Lord Hale nor any 
other sage of the common law ever laid down such a definition 
as that propounded by seven out of nine of the judges of 
our Supreme Court. The principle of the common law of 
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England is, that private property ceases to be privati juris only, 
not when its use affects the community generally, but when the 
owner enjoys by public grant, or by his peculiar situation, some 
exclusive privilege, which shuts out fdl competition, and makes 
it indispensably necessary for the public to resort to his property 
in the exercise of their own employments, or in the prosecution 
of their own business. And this is the modem as well as the 
ancient doctrine of the common law. There must be some ex- 
clusive privilege conferred by public authority, or practically 
resulting from the absence of all other means of obtaining what 
the public wish to obtain, before the right of public regulation 
can come in and deprive the owner of the full dominion over his 
property. Neither of these things is true of any of our railroad 
corporations. None of them hold any exclusive privilege, con- 
ferred by public authority, which excludes individuals from 
transporting their persons or property by any other mode of 
conveyance. And none of them are practically so situated, 
in regard to the space between one locality and another, 
that they can be said to have it in their power to compel 
individuals to use their road. The fact that there is but one 
direct railroad from New York to Albany does not prevent me 
froin traveling between the two cities by water. The fact that 
merchandise can be carried cheaper, or must be carried at a 
higher rate, from New York to Chicago by raU, than it can be or 
must be by water, or vice versdj prevents no one from choosiQg the 
one or the other mode of transportation, just as he sees fit. 
Competition is open everywhere : open by law, and open practi- 
cally. There may be as many railroads bmlt from New York to 
Albany as capital can be found to build, and as the public may 
demand ; and so long as there is but one, there is nothing in the 
situation of that one to prevent a resort to any other means of 
conveyance. If the railroad conveyance is quicker, or safer, or 
more convenient, it is an advantage which addresses itself entirely 
to the choice of individuals. It is not the kind of advantage 
which the common law contemplates, when it says, for example, 
that a man who owns the only wharf in a port, or who has an ex- 
clusive license for a wharf in that port, must submit to have his 
wharfage regulated by public authority. The advantage which 
the railroad affords over other means of conveyance could not 
exist unless there were other means of conveyance. The very 
existence of that advantage conclusively proves that there is 
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some competition ; and the very idea of a monopoly excludes the 
possibility of competition. A monopoly must either be one se- 
cured by public authority, or one that results from the practical 
impossibility of competition ; and in making out the latter, it is 
going altogether farther than the common law has ever gone, to 
say that competition is impossible, because one mode of trans- 
portation has an advantage in the public estimation over another. 
That advantage is continually varying. It varies with the season 
of the year, with the state of ta'ade, and with the particular 
objects which individuals wish to accomplish. It is now on the 
side of the railroads, and now on the side of other means of 
transportation. One man may wish to make a long journey with 
the utmost rapidity, and he can afford to pay the highest 'rail- 
road fare. Another man is not so pressed for time, and he can 
take the slower, and perhaps cheaper, conveyance by water. One 
person employs the more expensive communication by telegraph, 
because he is in a hurry ; another can use the cheaper commimi- 
cation by a letter dropped in the post-oflftce, because he is not in 
a hurry. In short, every mode of conveyance of persons or 
things, or information, is incessantly engaged in competition 
with other modes ; and there is no one of them that enjoys a 
monopoly, in the only sense that the common law attaches to that 
term, namely, an exclusive privilege secured by public authority, 
or resulting from the practical exclusion of all competition. An 
incidental advantage resulting from individual preference of one 
mode of conveyance over another, is not within any definition of 
a monopoly. 

The same thing was true of the grain elevators at Chicago. 
If the farmers of Illinois found it very convenient to place their 
grain in a building fitted with machinery for loading it rapidly 
and cheaply on rail-cars or vessels, it was entirely optional with 
them to use that method or to use some other. There was no 
compulsion in the case excepting the compulsion of individual 
preference of one mode over another. To assume that this 
preference works out anything in the nature of a monopoly or 
exclusive privilege in the hands of the person who owns the best 
machinery for a certain purpose, leads to a very extraordinary 
consequence. In proportion as conveniences and improvements 
multiply, with the progress of the mechanic arts and the inge- 
nuity and enterprise of individuals, the man who happens to 
have built an establishment that is preferred to all other modes 
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of accomplishing a certain object is, by the effect of the doctrine 
which I am now considering, obliged to have the very advantage 
which his establishment affords over others, treated as the foun- 
dation of a public right to control the price which he may charge 
for the use of his property. This is not a very good way to stim- 
ulate improvements. Moreover, why should not this public right 
to regulate the price for the use of his property extend equally 
to the property of his competitors, who use other and perhaps 
inferior methods of accommodating the public ? They are just 
as much within the definition as he is. Their property is made 
of public consequence, and affects the community generally, in 
just as true a sense as his. The only difference is that he has a 
method of accommodating the public that is more or less superior 
to theirs. Yet we do not hear of legislation, or projects of legis- 
lation, to regulate the charges of any of the modes of transporta- 
tion excepting the raiboads and the grain elevators. 

Perhaps the way is now somewhat cleared for a closer exam- 
ination of the doctrine of presumed dedication of private prop- 
erty to public use. It is a singular fact, that this doctrine was 
first resorted to in a case where the constitution of a State, made 
long after a certain business had been prosecuted by a private 
individual with his own means, had declared his warehouse to be 
a public warehouse, and conferred on the legislature a power to 
fix the price at which he was to permit his property to be used 
by the public. One would have said that if anything had clothed 
this private property with a public interest, it was the constitu- 
tion of the State, and not the owner's dedication of his property 
to the use of the public. That he denied all such dedication is 
certain ; for he interposed in his defense the Fourteenth Amend- 
ment of the Federal Constitution, which had declared that no 
State shall deprive any man of his property "without due process 
of law.'' The question before the court, therefore, was whether his 
own act or a legislative act had deprived him of the full domin- 
ion over his property. K he was deprived of it by his own act, 
he was not deprived of it by the legislature, and he was not 
deprived of it " without due process of law.'' K, on the other 
hand, it was not by his own dedication of his property to pub- 
lic use that he was deprived of his full dominion over it, the 
question necessarily arose whether the prohibition of the Four- 
teenth Amendment precluded his being deprived of it by an act 
of the State legislature. The court adopted a presumption that 
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it was his own act which deprived him of his property, and they 
drew this presmnption from the fact that his employment of his 
property affected the community generally. 

Now it mnst never be forgotten that deprivation of property 
"without due process of law'' has meant for ages an act of 
superior force, exerted against the will of the owner, and taking 
away or impairing his full dominion over it, without any judicial 
proceeding. This definition is fixed; and it cannot be varied 
to suit a particular line of reasoning or argument. It is worth 
while, however, to note the contradictory conclusions which may 
be reached by one or the other mode of dealing with the question 
in the case supposed. 

The owner, it is said, is not deprived of his property by an act 
of the legislature, and therefore he is not deprived of it by the 
State "without due process of law,'' because every owner of 
private property, who uses it in a business that affects the com- 
munity generally, dedicates his property to public use, or clothes 
it with a public interest^ which authorizes the legislative power 
to prescribe the terms on which the public may use it. It is 
therefore the owner's own act which has deprived him of his full 
dominion over his property, and not the act of the legislative 
power. The latter has only done what he has consented that it 
should do. It is consequently immaterial whether the constitu- 
tion of the State did or did not expressly authorize the legis- 
lature to do what it has done. The doctrine of the owner's pre- 
sumed dedication of his property to public use may be applied 
where there is no such constitutional provision, just as well as 
where there is. 

But now reverse the reasoning. The prohibition of the 
Fourteenth Amendment of the Federal Constitution, proceeding 
from an authority superior to the State, is absolute and universal; 
— ^that the State shall deprive no man of his property without 
some kind of judicial process. A deprivation by the legislative 
power, founded on the owner's presumed consent, is excluded by 
the very terms of the prohibition. It cannot be, therefore, that it 
is the owner's presumed dedication which has deprived him of 
his property, but it is the act of the legislature, without any 
judicial proceeding whatever. 

Which of these courses of reasoning is the true one ? Both 
conclusions cannot stand. That one alone can stand which is 
reached by giving full scope to the prohibition against depriving 
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of property withont judicial process. That prohibition alike pro- 
tects life, liberty, and property. If fdl the people of a State, with 
all their sovereignty, should assemble in convention and make 
a constitution authorizing the taking of any man's life or liberty 
by legislative decree, it would not stand for one moment ; and 
the presumed consent of the victim could not be heard for an 
instant in justification, or as adding one iota of force to the 
arbitrary and unconstitutional act. 

I have tried very hard to understand how it was, that a 
majority of the judges of the Supreme Court of the United 
States, in the grain-elevator case, reached the conclusion that a 
legislative act could take away the full dominion of the owner 
over his property, upon the hypothesis of his presumed consent^ 
or his dedication of the particular property to public use. I have 
felt bound to believe that if the case had related to life or liberty, 
the idea of presumed consent would have been utterly rejected : 
that it would have been solemnly and emphatically declared that 
no man can by his own consent release a State, or its legislative 
power, from a prohibition that has been laid upon them by a 
provision of the Federal Constitution. And even in a case of 
property, I cannot understand how effect is to be given to the 
plainest dedication to public use, excepting by a judicial finding 
of the fact of such dedication, establishing the public iaterest by 
^* due process of law.'' A merely presumed or implied dedication, 
argued from the nature of an employment and its relations to 
other men's employments, working a release from the command 
which says that the owner of property shall not be deprived of it 
" without due process of law," seems to me entirely inadmissible, 
because it is inconceivable. The analogies which have been sup- 
posed to lend some aid to this doctrine of presumed dedication 
of property to public use, I shall suggest hereafter, do not 
depend upon any doctrine of dedication at all. But at present, 
I have not done with this doctrine of dedication, in its bearing 
upon the use of the property of our railroad corporations. 

In the raUroad cases which came before the Supreme Court in 
1876-7, there had been no provision of the State constitution 
which had clothed the property with a public interest, as there 
had been in the grain-elevator case. This, however, had no infiu- 
enoe upon the decision of the latter case. The doctrine of pre- 
sumed dedication, or the owner's presumed consent derived from 
the nature of the employment, was treated as the foundation of 
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the legislative power over the property, without regard to the 
fact that the power had been authorized by a provision of the 
State constitution. But how the owner's presumed or hypotheti- 
cal consent released the State from the prohibition of the Federal 
Constitution, I have not discovered. In the railroad cases, there 
was no such provision of the State constitution clothing the 
property with a public interest. It was assumed to be so clothed 
with a public interest by the owner's own act. It is, therefore, a 
matter of some interest to follow this doctrine out to its conse- 
quences. 

You are a citizen of the United States, no matter in what 
State you or your property are situated. If you apply your 
property to a use which affects other men's employments, or, to 
borrow the language of the court, which " affects the community 
generally,'^ you confer on the public, through their legislature, a 
right to say just what those who may wish to use your property 
shall pay you for that use. This seems to you a strange doctrine, 
and you sit down to examine "the supreme law of the land." 
You find that you have united with your fellow-citizens in a 
solemn public compact that no man shall be deprived of his 
property by a State " without due process of law.'' You inquire 
further, and you find that "due process of law^ means some 
kind of judicial proceeding, and that " to deprive " of property 
means to take away the owner's dominion over it, whoUy or par- 
tially.* You look then at the law of the State, and you find that 
the full dominion over your property is impaired, not by judicial 
process, but by a legislative decree which declares that others 
may use your property for prices fixed by the legislature. You 
asl^ How is this ? and you are told that by using your property 
in an employment which affects the public generally, you have 
renounced the protection of that great public compact which has 
declared that you shall not be deprived of it without a judicial 



* It has been very deliberately declared by the Supreme Court of the 
United States that to constitute a ** taking" of private property for public 
use, it is not necessary that the owner should be deprived of its actual posses- 
sion. If its value is materially injured by a public act, or totally destroyed, 
the property is ^Haken," although the possession may not be changed 
(Pumpelly vs. The Green Bay Co., 13 Wallace, 177). I include, therefore, in 
the "fuU dominion'' of an owner over his own property every right that is 
not curtailed, either by the taxing power, the power of eminent domain, the 
police power, or by some contract between the owner and the State. 
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proceeding. You are impatient enough to ask one more ques- 
tion: When, where, and how was that public compact made 
subject to the exception that the nature of the employment shall 
determine that the property is not under the protection of the 
compact? To this question no man can give you an answer. 
The prohibition of the Fourteenth Amendment is subject to no 
exception whatever. Tour presumed consent cannot reach it. 
We do not hold our lives, our liberty, or our property, by any 
tenure which will authorize the legislative power to take away 
either of them by assuming our consent, as a presumption of law 
or of fact, arising out of the mode in which we have used either 
of them. When we are deprived of life, liberty, or property, by 
judicial process, our consent has nothing to do with the matter. 
Society, when it acts judicially, acts without regard to our 
consent, against our will, and in spite of it. The legislative 
power alone can never deprive us of life or liberty, either with or 
without our consent; and it can never deprive us of property 
against our will, without making or securing just compensation. 
Let us follow this a little farther : 

Does any one suppose that any legislature in this Union could 
now make a slave, by taking a man's express, or acting on his 
presumed, consent to be a slave t Or that a State can, by legisla- 
tive decree, put a man to death upon his consent to be himg, 
without a judicial trial. Would the executioner be any the less 
guilty of murder than are those who execute the decrees of Judge 
Lynch? I cannot understand how a man's presumed consent to 
be deprived of his property without "due process of law'' ha& 
any more force than his consent to be deprived of life or liberty 
in the same manner. Of course, any man can dedicate his prop- 
erty to public use, or bestow on the public an interest in it. But 
how is the legislature to act upon the presumption that he has 
done so t The dedication, if denied, must be established by some 
judicial process ; the fact must be ascertained judicially, and it 
cannot be ascertained or established by a legidative enactment 
which assumes it to be a fact, or undertakes to make it a fact. 
Nor can a public interest in private property be established by 
a legislative assumption that the public has that interest. The 
doctrine enunciated by the court in the case of Munn vs. Illinois 
rests entirely upon the assumption that the legislative power can 
act upon and determine the fact that the owner has granted to 
the public an interest in the use of his property. It excludes thti 
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necessity of a judicial finding of such a grant. The supposed 
grant rests entirely upon a presumption drawn by the legislature 
from the nature of the emplojrment, without any judicial find- 
ing of that grant " He may withdraw the grant,'' say the court, 
^^by discontinuing the use; but so long as he maintains the use, 
he must submit to the controL^' That is to say, so long as he 
continues the use of his property in an employment which 
affects the community generally, so long the legislative power 
may presume that he has granted an interest in it to the public, 
and no judicial establishment of that interest is necessary. What 
becomes then of the prohibition that no State shall deprive any 
man of his property, "without due process of law?" 

It seems to me that this doctrine must find a refutation — a 
judicial renunciation, otherwise great confusion will ensue. Can 
that refutation be found in principles that will define the just lim- 
its of legislative authority, without impairing any public power, 
the exercise of which is consistent with the objects of govern- 
ment, the text of constitutional provisions, and the rights of indi- 
viduals? I believe that it is not difficult to find a solid basis on 
which to rest this definition. But before making this effort, I 
have some observations to make upon a passage in the opinion of 
the court which seems to me inaccurate. It is as follows : 

''When the people of the United Colonies separated from Great Britain, 
they changed the form, but not the substance, of their government. Thej 
retained for the purposes of government all the powers of the British Parlii^ 
ment, and through their State constitutions, or other forms of social compact, 
undertook to give practical effect to such as they deemed necessary for the 
common good and the security of life and property. All the powers which 
they retained they committed to their respective States, imless in express terms 
or by implication reserved to themselves. Subsequently, when it was f oimd 
necessary to establish a national government for national purposes, a part of 
the powers of the States, and of the people of the States, was granted to the 
United States and the people of the United States. This grant operated as a 
further limitation ux>on the powers of the States, so that now the governments 
of the States x>ossess all the powers of the Parliament of England, except such 
as have been delegated to the United States, or reserved by the people. The 
Teservations by the people are shown in the prohibitions of the constitutions." * 

I confess I have no fondness for the supposed analogy 
between the powers of the State governments and the powers of 
the British Parliament, even when the powers of the Federal 

* Munn V8, minois, 4 Otto's B., 124. 



PBIVATE PBOPERTY TO PUBLIC USE. 15 

Constitation have been deducted from the mass of powers origi- 
nally belonging to the States. I do not admit that the residuum 
of power retained by the people of a State and bestowed by them 
upon their State government, or reserved to themselves, is to be 
measured by the power of tiie British Parliament. In the first 
place, if we go back to the American Revolution, while it is true, 
in a general sense, that the colonies, after the Declaration of 
Independence, had changed the form but not the substance of 
their government, it is equally true that as soon as they became 
States, and proceeded to make governments, they discovered and 
applied a mode of limiting those government, and a further 
mode of limiting their own powers. The people limited their 
governments by a written constitution, establishing departments 
and setting bounds to the whole government in regard to the 
rights of individuals. They did more : for they limited their ovm 
sovereignty by public compacts between the whole commuiiity 
and each member of it. The Bill of Bights of a State, which de- 
clares what rights of the citizen shall be inviolable, is something 
more than a restraint on the power of the State government. It 
is a solemn public compact that those private rights lie at the 
basis of the whole sovereignty ; that they enter into, and consti- 
tute a part of the substance of the government ; and that no 
government which does not recognize those rights shall ever 
exist. Mr. Jefferson did not go one whit too far, although he 
used very strong language, when he declared that "a bill of 
rights was what the people were entitled to against every govern- 
ment on earth, general or particular, and what no just govern- 
ment should refuse or rest on inference.'' * Mr. Webster was 
equally right when he said that the people not only limit their 
governments, but they also often limit themselves by setting 
bounds to their own power .t The strongest instance in which 
the people have set bounds to their own power is afforded by a 
bill of rights, which makes certain individual rights a perpetual 
and fundamental condition of the body politic. This is the most 
important characteristic of American liberty ; and it constitutes a 
dear and marked distinction between the substance of our State 
governments and the substance of the Parliamentary power in 
England. For, although individual rights exist in England, secured 

*BandaU'8 "Life of Jefferson,'' i., 488. 
t Works of Daniel Webster, vi., 217. 
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by ancient charteirs, regarded as parts of the constitution, and 
in practice religiously respected, because to deny them seriously 
would produce revolution, yet there is nothing in the theory of 
the English constitution to prevent Parliament from disregard- 
ing them. Whether considered as the representative of the sov- 
ereignty of the nation, or as the depository of their legislative 
power, Parliament, which consists of king, lords, and commons, 
acting together, can make anything law, and there is no superior 
law to prevent it. This is not true in America, either in respect 
to our State governments, or in respect to the power of that sov- 
ereignty which resides in the people of a State. 

When the Constitution of the United States was first estab- 
lished, the people of every State carried still further the practice 
of limiting their own power. They not only ceded certain of 
their powers to the (Jeneral Government, but they placed their 
remaining powers under certain restrictions, by provisions in- 
serted in the original constitution. In a short time, they placed 
the General Government under special restrictions, to protect 
individual rights from invasion by Federal legislation. Still 
later, acting upon their power to amend the Federal Constitu- 
tion, the people of the States restrained every State from depriv- 
ing any person of life, liberty, or property, without due process 
of law. So that, upon the actual provisions of our fundamental 
law, there is no government in this country. State or National, 
and no political sovereignty in this country, that can act as the 
British Parliament can, if it sees fit, upon either life, liberty, or 
property. How Parliament shall act upon either is a question of 
prudence, and not of power. In this country, how legislation 
shall act upon either is a question of power, as weU as of 
prudence. 

If the Constitution of the United States and none of its' 
amendments existed, the people of New York would, I admit, 
have the physical power to deprive any person of life, liberty, or 
property, without due process of law. But I do not admit that 
they would be the State of New York after they had done it. 
They would have made a revolution. They would have violated 
a compact into which, as the people of the State of New York, 
they had entered with every member of their community. They 
would have asserted a sovereignty which, as I construe their biU 
of rights, they have covenanted shall not exist. I know that it 
is commonly said by speculative reasoners that sovereignty is 
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illimitable; that sovereignty is might, and that "might makes 
right." I do not admit that the sovereignty of an American 
State, or of the people of an American State, is mere " might." 
" Might ^ is only physical force. It is not " right " in any consti- 
tutional, legal, or moral sense. The sovereignty of the people of 
New York is limited in some important respects by a public com* 
pact. When they break that compact, they become a mere aggre- 
gation of individuals, acting by physical force. After a time, 
their new government, or new sovereignty, might coAe to be 
recognized as a d^ fdcto kingdom, or empire, or what not ; and 
in time it might become a power dejure. But it would never be 
the "State of New York," however it might call itself. 

I have made some observations intended to show the effect on 
the progress of improvement that would result from compelling 
the owner of the best means for accommodating the public wants 
to submit to public control over his prices, because the public 
prefer his means of serving them over others. But I am not to 
forget that I am dealing with a doctrine alleged to be a doctrine 
of law; and that if it is a doctrine of the law, and has been 
rightly applied, the consequences, in any view of political econ- 
omy or public policy, may be laid aside. It is necessary, there- 
fore, to examine the supposed analogies, or instances, which are 
claimed to depend upon the same doctrine of presumed dedica* 
tion of private property to public use. I have already said that 
these supposed analogies do not dex)end upon or involve any 
assumption of a public interest in private property arising out of 
the owner's presumed consent that his property shall be treated 
as having ceased to be privati juris only. All the instances of 
public regulation of prices for the use of private property or the 
rendition of services, which have been resorted to, are to be 
referred to some specific power of control, arising out of the 
tenure of a franchise, or to some governmental power of a spe- 
cific character, which takes no cognizance of the owner's dedica* 
tion of his prox)erty to public use. The instances which have 
been cited are ferries, wharfingers, common carriers, hackney 
carriages, draymen, bakers, mills, and the interest of money. 
They may be examined separately. 

First The case of ferries falls distinctly within the class of 

cases where there is a power of control arising out of the tenure 

of a franchise. The principle of the common law is that the 

franchise of a ferry belongs to the king, and that the subject 

2 
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cannot use it without a Kcense from the king, or a prescription 
time out of mind which supposes a license. There is, therefore, 
hy the tenure on which the franchise is held, a paramount 
authority to regulate the charges for its use and the equipment 
employed. The ferryman holds his franchise by the grant of an 
exclusive privilege; and he takes that grant on the condition 
that the public authority from which the grant proceeds may 
prescribe what shall be reasonable toU. There is no presumed 
dedication of his property to public use, arising out of the nature 
of the emplojrment. It is aU a matter of public grant upon a 
condition. This is the law in this country, as well as in England^ 
in relation to ferries. 

Second. Wharfingers. By the common law, a private wharf 
is affected with a public interest when the owner holds an exclu- 
sive license from the king for a wharf in the particular port, or 
when his wharf is the only one in the port. In either case, the 
wharfinger is not at liberty to charge arbitrary or excessive 
wharfage ; because, says Lord Hale, the property by which the 
owner affords accommodation to the public is " affected with a 
public interest, and ceases to be juris privati only." And this is the 
doctrine recognized by the modem authorities. According to 
Lord Ellenborough, the public interest in the property, which 
authorizes public regulation of the price charged for its use, is 
founded on the existence of a monopoly ; and this is far from 
being the same thing as a public interest founded on the fact 
that it is simply convenient or preferable for the public to use 
one man's property rather than another's. If such a monopoly 
exists by public grant, and the same privilege is afterward 
extended to other persons, the former exclusive licensee is 
released from the restriction which attached to his monopoly .♦ 
This is the law of England, and it is the law in this countay, 
wherever it is possible for a monopoly to be created by law in 
any employment. It applies alike to wharfingers and ware- 
housemen. 

Third. Common carriers. In the opinion of the court, on 
which I have undertaken to comment, an English statute is cited, 
passed in the third year of William and Mary, as an instance of 
the exercise of a power founded on the doctrine that the property 
or employment of the carrier is affected with a public interest.. 

*Mxinn vs. Inglis, 12 East's R., 527. 
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The opinion is expressed that common carriers " exercise a sort 
of public office/' and, "therefore," that their business is "affected 
with a pubUc interest, within the meaning of the doctrine of Lord 
Hale.'^ I have shown what Lord Hale's doctrine was. It does 
not appear that the Act of 3 William and Mary was founded 
on, or in any way involved, the assumption that the property of 
a common carrier is" affected with a public interest, or that he 
exercises a public office, or even that he has a license from the 
crovm, exclusive or otherwise, or that he has a practical monop- 
oly. On the contrary, the statute, from its own recital, was 
passed to prevent combinations among wagoners and other car* 
riers to raise the prices of carriage of goods, by authorizing 
the justices of the peace in the counties to settle the rates every 
year. This was the exercise of a power which the Parliament 
of Great Britain, in the plenitude of its authority, can exercise 
over any business, by statute. It does not follow that such a 
power can be exercised in this country ; and even in England, 
the passage of this statute is proof tiiat by the common law 
common carriers were as free to charge their own prices as all 
other men were to determine on what terms they wiU serve others 
in their emplojrments. But the further history of this English 
legislation is curious and instructive. The Act of 3 William 
and Mary, c. 12, was amended and explained by the Act of 21 
Geo. n., c. 28. But these were both repealed by the 7 and 8 Geo. 
IV., c. 391, for the express reason that their provisions " are at 
present inoperative and inapplicable to the present times, and 
it is expedient that the same should be repealed." 

Thereafter, common carriers were left, as to their charges, to 
their conmion-law right to contract as they please for their 
services. In regard to the law of this country, neither Story, nor 
Kent, nor Angel, nor any other text-writer of acknowledged 
authority, that I am aware of, has suggested the idea of a public 
power to regulate the charges of carriers, founded on the rela- 
tions of the employment to other men's employments or interests, 
or on the idea that the carrier exercises " a sort of public office." 
The only relation that he sustains to the public is that he must 
carry for aU applicants at a reasonable price; but what is a 
reasonable price is not a matter for legislative determination, 
unless the carrier has some exclusive privilege of carrying, or 
imless by the charter which makes a corporation a common 
carrier, the legislature has exercised or reserved a power to rcgu- 
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late the rates of charge. I know of no American text-writer 
who has suggested any public right to dictate the charges of 
common carriers, upon the basis of their presumed consent, 
derived from the nature of the employment. There is a great 
deal of loose reference to the case of common carriers, as if it 
were a settled doctrine that aU common carriers are subject to 
legislative regulation of their prices. I do not admit that there 
is any such doctrine of the common law ; although I admit, of 
coxirse, that if a number of individuals are incorporated as a 
common carrier, it rests with the legislature to require that carrier 
to subject his charges to legislative control, by a provision of the 
contract embraced in the charter. 

It is one of the things for which I cannot account, that, in the 
opinion of the court on which these observations are made, it is 
said that common carriers exercise a sort of public ofSce. . The 
phrase occurs in the following sentence : *' Common carriers exer- 
cise a sort of public office, and have duties to x)erf orm in which 
the public is interested." In support of this statement, reference 
is made to the case of The New Jersey Navigation Company vs. 
The Merchants' Bank, 6 Howard's E., 382. Then follows the con- 
clusion, in the following terms: "Their business is therefore 
' affected with a public interest,' within the meaning of the doc- 
trine which Lord Hale has so forcibly stated." * If the reader 
will turn to the opinion of Mr. Justice Nelson, in the case in 6th 
Howard, he will see the sense in which the expression, " a sort of 
public office," was then used by the court in reference to a com- 
mon carrier. The question which Judge Nelson was discussing 
related to the right of the carrier to limit his common-law liabil- 
ity for the loss of goods which he has undertaken to carry ; and, 
by way of defining the limitation of his right to restrict his lia- 
bility, the learned judge said : " But, admitting his right to restrict 
his obligation, it by no means follows that he can do so by any 
fmerej act of his own. He is in the exercise of a sort of public 
office, and has public duties to perform, from which he should not 
be permitted to exonerate himself without the assent of the par- 
ties interested." Jurists will recognize this as very good and very 
familiar law, in reference to the liability of the carrier for the 
loss of the goods intrusted to him. But while, in relation to this 
liability and the obligation to carry all goods offered for trans- 

• t * Munn V8, Ulinois, 4 OtWs R., 130. 
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]K)rtation, lawyers will perceive and admit that, in a certain sense, 
the carrier exercises " a sort of public office," — ^the phrase, however, 
not being, even in this sense, very happily chosen, — ^they will find it 
difficult to understand how the carrier exercises any sort of public 
office, in the sense of his being an officer whose compensation is 
subject to public legislative regulation. The " public duties,'' to 
which Judge Nelson referred, related to the obligation to receive 
all goods offered, and to transport and deliver them safely, " the 
act of Gk)d or the public enemy" alone accepted as an excuse 
for not delivering, or not delivering in the same condition as when 
they were received. But that this in any manner touches his com- 
pensation, or takes him out of the category of those who may 
make their own agreements for the price of their services, I can- 
not admit. In truth, the well-established principle that the com- 
mon carrier may, by agreement with the shipper, limit his common- 
law liability for a loss of the goods, is entirely at variance with 
the doctrine that he is exercising a public office, in which the pub- 
lic can control his freedom to make what contracts he sees fit and 
what others wiU agree to. It is only when he makes no special 
agreement as to his responsibility, that the law affects him with a 
strict liability. It is then only that he is to be regarded as a quasi 
public person. And when the question of his compensation 
arises, — although, in the absence of a special agreement, he is 
bound to carry for a reasonable price, — ^the doctrine of Lord 
Hale has no application to him, unless by public grant he has an 
exclusive right of carrying, or unless, by his situation, he is able 
to shut out all competition. When either is the case, Lord Hale's 
doctrine is that there may be public regulation of his prices.* 
When neither is the case, reasonable compensation is a judicial 
question, just as it is in regard to the compensation for all other 
personal services. 

Fourth. Hackney carriages. All the legislation, State ^or 
municipal, in this country, which has prescribed the rates of 
carriage by publicly licensed hackmen, is to be referred to 
some privilege granted by public authority. The privilege of 
standing on the public streets for custom carries with it the 
condition that the public may regulate the charges of its 
licensee. The coachman who does not occupy a public stand 

* That is to say, if we take the doctrine which Lord Hale laid down in ref- 
erence to wharfingers, and apply it to the common carrier, we must take it 
with Lord Hale's limitations. 
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has not accepted a public privilege which implies an assent to 
the public regulation of his compensation. The same thing is 
true of licensed draymen, who occupy public stands, waiting for 
custom. 

Fifth. Bakers. Legislation which regulates the weight of a 
loaf of bread has not, so far as I know, come under judicial con- 
sideration in this country excepting in one instance. In 1841, a 
law of the State of Alabama, which gave the city of Mobile power 
to regulate the weight and price of bread, came before the Supreme 
Court of that State. The law was sustained as to the regula- 
tion of the weight, but no question was decided as to the right to 
regulate the price.* Some force was undoubtedly given to the 
fact that the bakers were licensed bakers. But, aside from that 
consideration, there can be no doubt of the power of a State to 
prescribe the weight of any commodity which is sold under the 
designation of a loaf, or a load, or a barrel, or a bushel. This is 
an ordinary exercise of the police power, to prevent deception 
and fraud. But regulation of the price of commodities is a very 
different matter. Legislation which determines what a man shall 
receive for his goods cannot be carried out without depriving 
him of that full dominion over his property which the very name 
of property implies, and which is directly protected against all 
deprivation without due process of law. 

Sixth. Mills. According to the old common law of England, 
the lord of a manor could compel his tenants to grind their 
com at his mill. A mill could not be maintained without a 
license from the lord, or from the crown, or without a prescrip- 
tion which supposed a license. It followed that the right to 
control the establishment of the mill carried with it the right to 
control the tolL This peculiar rule of the feudal system, which 
recognized a species of franchise as a grant from the feudal 
superior, has nothing whatever in common with the doctrine of 
presumed or implied dedication of private property to public use, 
or with the idea that the miller exercises a sort of pubKc office. 
Under the common law, the miller did not grant to the public an 
interest in his mill, which made it a species of public establish- 
ment subject to public regulation. He received from his feudal 
superior a grant of the right to establish a null, and he held it 
subject to the authority of the grantor to regulate the toU. He 

* Mobile V8. Yuille, 3 Alabama Reports, N. S., 140. 
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did not exercise a public office, but he enjoyed a privilege -granted 
by an authority which could have withheld it.* 

Seventh, The interest of money. It is singular that legisla- 
tion authorizing or regulating the interest receivable for the use 
of money should have been referred to as instance of legislative 
power to fix the compensation for the use of private property, 
the use of which affects the community generally. The interest 
of money originally became a subject of public regulation, 
because, by the common law, all interest was unlawful. The 
practice of taking interest, or " usury,'' was condemned alike by 
the common law and the law of the church, as agatust public 
policy and as a sin. It was necessary, therefore, for Parliament 
to grant a privilege of taking money for the use of money, before 
it could be lawful, and, of course, a statute could regulate the 
extent to which that privilege could be enjoyed. 

Each of the instances of public regulation of prices for 
services, or for the use of property, which have now been referred 
to, is to be referred to some privilege or franchise granted by 
public authority, and not to any dedication of private properly 
by the owner to the use of the public. Let us now pass out of 
the domain of the common law, with its doctrines more or less 
tinged with feudal principles, or directly dependent upon them, 
into the freer region of our American liberty ; not forgetting the 
safeguards which have been thrown around property by our 

* Mr. Justice Field, in his dissenting opinion in the case of Mnnn vs, Illinois, 
has suggested that from this principle of the old conunon law originated a doc- 
trine which at one time obtained generally in this country, that there could be 
no Tnill to grind com for the public without a license or grant from the public 
authorities. I am inclined to believe that so far as such an origin of what are 
called grist-miUs has been acted upon in this country, it was in strict analogy 
to the common-law doctrine ; that is to say, that the grant or license proceeded 
from the owner of the land on which the mill was to be erected, or from some 
public body having the right to control the use of the water. See an instance of 
this kind in the case of Hadley vs, Hadley Manfg. Co., 4 Gray's B. 140, where 
the town of Hadley, in Massachusetts, granted to certain persons in 1750 a 
^'liberty*' to erect a grist-mill on a certain stream, with the use of the stream 
so long as they should keep a grist-mill there in good repair. This grant rested 
upon the right of the town to control the water. But whether grist-mills have 
been licensed by public authority, irrespective of any ownership of the land or 
the water, or upon such ownership alone, it is equally certain that the license 
or franchise, so far as the right to regulate the toll has been exercised, was 
taken and held upon the same sort of condition as the license or franchise of 
a ferry. 
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constitutional law, which were designed to restrain the otherwise 
unlimited power that would have been ascribed to our legisla- 
tures if we had so shaped our governments as to imitate the 
uncontrolled authority of the British Parliament. The doctrine 
that in this country there are certain employments which are a kind 
of public office, and which, in respect to the price of services or 
the use of property, are subject to public regulation, not upon the 
ground of some exclusive privilege granted by public authority, 
but because the employment or the use of the property affects the 
community generally, leads to certain extraordinary consequences. 
We have in the State of New York, for example, a standing 
law which authorizes the formation of private corporations for 
the business of publishing newspapers ; and we have many very 
powerful and important journals published by such corporations. 
I know of no way in which private property can be used that 
can more truly be said to affect the community generally than 
by the manufacture and sale of a widely circulated newspaper. 
The property that is employed in that business is within the 
definition of a public interest founded on a grant of such inter- 
est by the owner, if any property whatever is within that defini* 
tion. What property can more effectually be made by the owner 
" of public consequence," or more sensibly " affect the community 
at large," than the types and presses of a great newspaper estab- 
lishment, from which are issued every day a hundred thousand 
sheets, affecting every other business and every social interest ? 
How would the proprietors of such establishments relish a legis- 
lative regulation of the price of their papers ? The price of com- 
modities produced by the use of machinery is just as legitimate 
a subject of legislative regulation as the price of using the 
machinery of a railroad. If the property that is employed in a 
manufacturing business is affected with a public interest because 
the ovmer uses it in a manner to make it affect the community 
generally, the articles which he manufactures must, in his hands 
at least, be equally within the public right to dictate the price at 
which they may be sold. I have seen no argument which has 
aimed to maintain the public right to dictate the terms on which 
the public may demand the services of railroads and the use of 
their machinery, that wiU not equally maintain the public right 
to dictate the price of commodities manufactured by machinery^ 
where the use of that machinery affects the public generally. 
One great value of the constitutional prohibition against 
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depriving of property without due process of law, consists in its^ 
tendency to prevent class legislation. I should define class legis- 
lation, in respect to the use of private property, as that which 
assumes a limited, although indefinite, number of persons to be 
"the public,'^ and proceeds to secure to them the use of the prop- 
erty of others, upon the hypothesis of a public interest in the use 
of that property impliedly granted by the owner — ^because there 
are many persons who are affected by the manner in which he 
uses it. The farmers of Illinois who were engaged in the raising 
of grain were a limited, although indefinite, number of persons. 
On the assumption that they were " the pubUc,'^ they procured a 
law to be enacted, first, in an amended constitution of their 
State, and then in legislation, which subjected private property 
to their use upon terms dictated by the legislature. Were they 
in any true and just sense " the public ^^ If they were not, the 
legislation was class legislation ; and that they were not " the 
public'' is certain from the fact that they were but a part of the 
people even of their own State. It is against such class legisla- 
tion as this, whether it takes the shape of a State constitution or 
of a State law, that the paramount prohibition and restriction of 
the Fourteenth Amendment of the Federal Constitution operates 
with its commanding and superior force. It says, with an 
authority which no State can gainsay: No man shall be deprived 
of his property by the legislative power, whether that power is 
exercised by a State convention or a State legislature. 

Again : the forwarding merchants and other mercantile classes 
of the city of New York, or any other city, are certainly not "the 
public." In that great body are comprehended vast multitudes 
who have no special concern in the controversy about railroad 
" freights." If we would, in truth, form a just and comprehen- 
sive idea of " the public,'' in relation to this controversy, we must 
include the thousands of stockholders, who are the owners of the 
railroads, and the other thousands of bond-holders who have a 
contract interest in the fund that consists of the earnings of the 
road. This great body of the community is, by the alleged right 
of public regulation of freight charges, exposed to class legisla- 
tion in favor of another, and perhaps numerically inferior, body 
of persons. Once admit the doctrine of presumed dedication of pri- 
vate proi)erty to public use, and the farther assumption that those 
who seek for the legislation are "the public,'^ and the legislation 
is easily attainable. Legislative bodies are by no means dificult 
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to be led into the exercise of power over property, especially when 
it exists in great masses in the corporate form, and when the 
power is invoked in the specious name of "the public,'' or **the 
people." Among the members of such bodies and among their 
constituents, there are always many persons prone to mistake the 
true relations of things, and to be misled by the claims of those 
who loudly assume that they represent popular rights against the 
selfish interests of property. Property, however, in our Ameri- 
can social polity, is an interest which has been deemed worthy of 
the same protection that has been given to life and liberty. These 
three great individual rights are placed under the protection of a 
fundamental law, that makes it impossible to take away either of 
them by a mere legislative deprivation. This principle, as an 
invariable rule of public action, is incorporated into our State 
constitutions. But when the Fourteenth Amendment of the Fed- 
eral Constitution was framed, it was considered that the people 
of a State ought not to be implicitly trusted to adhere always to 
the principle that the individual is to be deprived of life, liberty, 
or property only by judicial action. It was deemed wise to 
restrain the sovereignty of each State, by laying it under a pro- 
hibition of the Federal Constitution that could not be disre- 
garded. Whether this was necessary or not is immaterial now. 
It was done. That it was not without great value, no reflecting 
person will be disposed to question. 

Few men can be less disposed than I am to extend the scope 
of Federal powers in doubtful directions, or to disparage the 
scope and importance of the State sovereignties. I have ever 
regarded the fact of our division into separate autonomous 
States as quite as important as the existence and powers of the 
Federal, or, if the term is preferred, the National, Government. 
It would be difficult to say to which is to be ascribed the greater 
amount of our prosperity, happiness, development, and progress. 
But I cannot deny that the restraints which the amendments of 
the Federal Constitution have laid upon the State sovereignties, 
in respect to the rights of individuals — and I include them all 
from 1789 to 1874 — are restraints of great consequence and value. 
In regard to that one of them which prohibits the deprivation of 
property " without due process of law,'' I am free to say that I 
deprecate any doctrine which has a tendency to remit property to 
the control of legislative discretion. Yet, it seems to me, and it is 
with deep regret that I say it, such is the tendency of the late de- 
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dsions of the Supreme Court of the United States. For I find it 
broadly laid down, in reference to this very matter of the re- 
straint imposed by the Fourteenth Amendment, that there is 
a legislative discretionary power, which is capable of being 
abused, yet that this capability of abuse is no argument against 
the existence of the power; that for protection against the 
abuses of legislative discretion, resort must be had to the poUs 
and not to the courts.* Now I had supposed that the value of a 
constitutional prohibition, fixed in the supreme law of the land, 
consisted in the restraint which it imposed on legislative discre- 
tion. I apprehend that it would be found to be so in any matter 
affecting life or liberty ; for I do not suppose that any man who 
was deprived of either without due process of law, even though 
the whole people of a State should enact the deprivation by a 
constitutional convention, would be obliged to resort to 'the polls 
and not to the courts. I suppose we should be told, from the 
highest judicial seat, that the legislative discretion is restrained 
by the supreme law of the land, I see not why it is not equally 
restrained in a matter of property. 

In regard to this legislative discretion, when exercised over 
the fund which constitutes the security of creditors of a corpora- 
tion who have lent their money for tiie building and equipment 
of a raUroad, — ^lenders, that is to say, who relied on the earnings 
of the road when they lent their money, and took a mortgage of 
its franchise, property, and eamings,-it is not denied by tiie 
court that the discretionary power over that fund is unlinnted. 
Forbearance, it is said, must be iuvoked of the power which holds 
the legislative authority; but the power itself is subject to no 
restraint that can control the legislative will. This, however, 
is not consistent with the settled doctrine that no State can pass 
a law which seriously diminishes the property, or the security, or 
the remedy on which the creditors of a corporation relied, when 
they took its bonds, and accepted the security of a mortgage. It 
is not pretended that the legislative discretion reaches to the 

* '< We know that this is a power which may be abused ; but this is no 
argument against its existence. For protection against abases by legisla* 
tores the people must resort to the polls, not to the courts.'' [Opinion of the 
court, in the case of Munn vs, Illinois.] I thought that the people had re- 
sorted most effectually to the polls, when they curtailed the discretionary 
power of their legislatures by placing life, liberty, and property under the pro- 
tection of the courts. 
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direct impairment of the obligation of the contracts of creditors; 
and I cannot admit that what the State cannot do by direct 
enactment, it can do indirectly, as is now claimed, by limitation 
of freight charges, absolutely destroying the security held by 
creditors, and rendering valueless the property of the corporation. 

" You take my house, when you do take the prop 
That doth sustain my house.'* 

And this brings me to the inquiry which I proposed to make 
into the mode in which the public interests are to reconciled with 
private rights, and with the texts of constitutional provisions on 
which private rights depend. I respectfully maintain that no 
solid basis for the public interests and for private rights can be 
found in the doctrine that has been promulgated by the court. 
That basis must be found, not in the vague and indeterminate 
idea of a public interest in private property impliedly granted 
by the owner, but in the provisions of a direct contract between 
the owner and the State. All our railroads, which are of any 
general consequence, are the property of private corporations 
created by a contract between the government and the corporation 
to which the charter is granted. Formed by the charter into 
what the law denominates " a body politic,'^ the individuals com- 
posing that body are merged into a legal entity, on which the 
law bestows a personal character. The corporation is a being 
created by the sovereign power ; and while its property is strictly 
private, all the faculties, powers, privileges, rights, immunities, 
duties, and obligations which the corporation is to hold, or be 
subjected to, are just what the sovereign power chooses to make 
them, by agreement with those who ask for and are to receive 
the charter. The relation, therefore, between the corporation 
and the sovereign is a relation of contract. What is to be stipu- 
lated may be contained in the charter itself, or it may be included 
in some other law, which, by fair implication, is necessarily to 
be regarded as a part of the contract. What is not within the 
express terms of the charter, or in some other law which enters 
into and forms a part of it, is not within the contract. As 
this contract relates to the investment, the use, and the employ- 
ment of private property, it necessarily follows that no control 
over that property can be exercised that is not provided for 
in the contract. Private individuals do not hold their private 
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property subject to legislative regulation of the price which they 
may demand for its use, unless they have in some way accepted 
a privilege or franchise which carries with it such a right of 
public regulation 5 and as a number of individuals created into a 
corporation hold their corporate property as if they were one 
individual, we must look to the law which has endowed them 
with the corporate capacity for the measure of control which 
they have agreed shall be exercised over their property by the 
State. 

Outside of the contract between the State and the corpora- 
tion, there can be no control over the property other than that 
which can be exercised over all private property. In the way of 
all other control there stand two very essential and distinct con- 
stitutional prohibitions. The one is, that no State shaU pass any 
law that impairs the obligation of a contract 5 the other, that no 
State shall deprive any person of his property without due pro- 
cess of law. Unless the State has by the charter of a corporation 
reserved a power to dictate the terms on which it shall allow to 
others the use of its property, a subsequent law dictating those 
terms impairs the obligation of the contract, because that obli- 
gation is that the corporate owner may hold and use his prop- 
erty as private individuals hold and use theirs. Unless that 
corporate owner has by the contract subjected its property to 
public legislative regulation of the price that may be charged 
for its use, it cannot be deprived of its own control over that 
use, without due process of law ; that is, without some judicial 
finding that the dominion over the property has been in some 
way lessened by the owner, and that some part of that dominion 
has been conferred on the public. Without such a judicial find- 
ing of the fact of such dedication, we can only look to the con- 
tract of the charter for the authority to exercise any legislative 
control. 

And what can be more just, or more consonant with sound 
principle, or more beneficial for the public, or more important to 
the public interests, than it is to rest this whole question upon 
the contract relations between the State and the corporations ! 
The public interests, on a question of this nature, are far more 
comprehensive than the advocates for legislative interference are 
apparently able to see. That the public interests, in any just 
sense, are opposed to the impairment of those private rights 
which are secured by constitutional provisions of paramount 
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authority, no one will or ought to deny. " A statesman must be 
short-sighted indeed who imagines that what makes property 
insecure can really make society prosperous.''* Property is 
made insecure, when the constitutional safeguards which have 
been thrown around it are made to give place to a vague doctrine 
of legislative control, that rests upon a legislative assumption 
that the owner has granted an interest in it to the public, and 
when this doctrine is made to override the provisions of a con- 
tract. But when we take the contract as the guide, when we 
rest upon it and upon its plain provisions aU the legislative con- 
trol that can be exercised, we shall find a basis on which the pub- 
lic interests can be reconciled with constitutional principles. We 
shall thus be saved from that specious but delusive view of what 
the pubUc interests demand, by making those interests as com- 
prehensive as they ought always to be made, that is to say, by act- 
ing upon the just and necessary principle that the interests of 
society cannot be served by a violation of private right. 

To state the conclusion in a less general form, I wish to be 
understood as maintaining the following propositions : 

Mrst That in every State, and in regard to every railroad 
I corporation, the contract between the State and that corporation 
• is the sole source to which to look for the authority to regulate 
\ freight charges. 

Second. That unless by fair construction of the contract a 
j legislative power to regulate freight charges has been reserved 
/ to the State, the corporation has the same right to regulate its 
■ own charges for its services as a private individual 

Third. That it is not a fair or just construction of the con- 
tract to hold that the general power of altering or amending char- 
ters extends to the repeal or abolition of a power to make its own 
charges which has once been granted to a corporation by the 
charter. 

Reasonable, however, and obvious as is the principle that the 
contract between the State and the particular corporation ought 
alone to be regarded as the source of any legislative authority 
over the contracts which the corporation makes with its cus- 
tomers, it is remarkable what protean shapes are assumed by the 
argument which, in different hands, undertakes to find another 
basis for legislative interference. First, we have the doctrine 

* Macaulay. 
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announced by a majority of the learned justices of the Supreme 
Co^rt of the United States, which goes altogether aside from the 
contract, and undertakes to find a source of legislative authority 
in a presumed dedication of the property to public use, founded 
on the fact that the employment of the property affects the com- 
munity generally. This doctrine takes no cognizance of the con- 
tract between the sovereign granting the charter and the corpo- 
ration. Then we have a number of writers who insist that 
raUroads are public highways, with a privilege of taking " toU" j 
whereas " toll '' is an exaction of money for the privilege of pass- 
ing over a highway, and " freight •' or " fare,'' taken by a railroad 
corporation, is a charge made for the service rendered by a carrier 
for transporting goods or persons over a road which that carrier 
owns, by means of its own vehicle, and at its own expense and 
risk.* One of the most recent writers on this subject (in the 
June, 1881, number of the "North American Review'') has 
advanced the idea that a railroad is both a highway and a com- 
mon carrier ; that " as a road, it is subject to the same principles 
of law as a street or a river, and its functions as a highway must 
be distinguished from its obligations as a carrier." Another of 
his positions is, that a road-bed, acquired by an exercise of the 
right of eminent domain, belongs to the community ; and that 
the circumstance that the land was acquired by eminent domain 
is, of itself, conclusive of the fact that there has been a " dedica- 
tion," just as there has been when the owner of land has made 
that land a public street, for the use of the pubUc. As a corol- 
lary from these extraordinary assumptions, the writer maintains 
that the capital invested in railroads is " trusted to the discretion 
of the sovereign ! " I have rarely seen so much that is unsound 
concentrated in the compass of so few pages. It may be well to 
devote a short space to the correction of some of it. 

It is time that intelligent persons should understand what the 
exercise of the right of eminent domain is, when, from motives 
of public benefit, that right has, for a certain purpose, been 
granted to a private corporation, with the usual and necessary 
condition that the land taken shall be paid for at a reasonable 
value, to be fixed by agreement with the former owner, or by 

* For the true and limited sense in which a raihroad owned by a private 
corporation is a highway, see the opinion of Hon. Benjamin B. Cnrtis, at the 
end of this pamphlet. 
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some public authority. Our constitutions of government do not 
generally contain any express delegation to the legislature of 
the power that is commonly called the " eminent domain/' But 
from the constitutional provision that private property shall not 
be taken for public use without just compei^sation, and from the 
principle that aU private property is, in certain circumstances, 
subject to acquisition against the will of the owner, on the condi- 
tion that it shall be paid for, it has come to be a recognized 
power of legislation to intrust the exercise of this right to acquire 
private property, under limited conditions, to natural or artificial 
persons, in order to secure the promotion of objects of general 
utility, of which the legislature is to judge. But, taken in its 
utmost scope, the grant of this right is nothing but a mode of 
effecting a purchase, by changing the title to the property against 
the will of the owner. When the title has thus been changed, 
under the indispensable condition of compensation, the property 
becomes as absolutely the property of the donee of the power as 
if he had bargained for the free consent of the former owner to 
the transfer. The consideration of public convenience or utiliiy 
which moved the legislature to grant the power to take the land 
is exhausted with the change of title. Nothing results to the 
public after the title has been thus compulsorily changed, any 
more than when it has been changed by the voluntary conces- 
sion of the former owner. In either case, it is a purchase. It 
is, therefore, simply and palpably wrong to assume that the 
capital which has been invested in the purchase has been 
*' trusted to the discretion of the sovereign.'^ All that the sover- 
eign has done has been to grant to A authority to take the land 
of B, provided he pays for it. The sovereign acquires no more 
interest in or authority over the capital which A has invested in 
the land than he would have if A and B had made a private bar- 
gain for the transfer. 

But, plain as this is, it has become necessary to enforce the 
most elementary truths, when a writer in a reputable journal of 
wide circulation stigmatizes the idea of a binding contract be- 
tween the State and a railroad corporation as " an untenable and 
mischievous hypothesis,'' which subjects '^ all the vast industries of 
this great country to the unrestrained and uncontrollable cupid- 
ity of irresponsible monopoly." One is at a loss, in reading such 
language, to discover the limits which those who employ it 
would assign to the sovereign " discretion " to which the millions 
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of invested capital are said to have been intrusted. In truth, 
there are no limits, when this species of "communism'' is re- 
sorted to. The catch- word "monopoly,'' uttered without any 
intelligible meaning when applied to the business of a corpora- 
tion that is constantly engaged in competitions for employment, 
and that enjoys no exclusive privilege of carrying 5 the assump- 
tion that the sovereign has made no contract which he cannot 
break; that he holds the capital of his subjects in his " discre- 
tion,'' because he has authorized them to make a purchase which 
could only be made under the authority of law ; — ^these and a 
few kindred absurdities are the staple of writers who are bold 
enough to warn the managers of our railroads that ''the sooner 
they learn to take correct views of their situation, the better it 
will be for those interested in the securities of these corpora- 
tions" ! As a homily from the bad law to which I have thus 
devoted a few observations, we are told that " railroads should 
discontinue their efforts to mislead the public mind and to cor- 
rupt the ballot-box. The politicians whom they are now using 
do not deserve, and will never obtain, public confidence, because 
such men are not actuated by principle, or stimulated by the 
courage of conviction." ♦ 

t think it not inopportune to say something here concerning 
the charge of misleading the public mind, and corrupting the 
ballot-box. H I knew of a well-authenticated case, in which a 
raUroad or any other corporation had obtained, or prevented 
legislation, by bribery, I should be as readily disposed to promote 
a prosecution of the offenders as any one in the community. 
But in forming my opinions of the conduct of railroad managers, 
I shall never commit the injustice of imputing corruption upon 
the wholesale assertions that a practice is notorious, which 
nobody undertakes to prove by anything more than assertion. I 
am disposed to believe that " our modem railroad president" is a 
much maligned person. I know many railroad presidents who 
are undoubtedly anxious men, bearing a great weight of respon- 
sibility, in the fiduciary relation in which they stand to the 
share-holders and bond-holders of their companies. H they watch 
the legislatures with vigilance, if they use legitimate means to 
influence public opinion, if they guard the interests intrusted to 
their care with fidelity, what do they do more, or what do they 

" * North American Review," June, 1881, p. 601. 
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do that is more blameworthy, than is done by other men who 
represent private interests that are subject to hostile attacks! 

I have witnessed the origin and growth of the whole raih-oad 
system of this country, which has been created since I came to 
years of discretion. At first, the projectors of these great 
improvements were regarded with favor. We were, compara- 
tively speaking, not a rich people 5 and we were glad to hold out 
encouragement to foreign capital to aid our domestic capital in 
the development of the resources of our wonderfully capable 
country. To the policy which prevailed here for the thirty or 
forty years which followed the invention of the locomotive, added 
to certain guaranties of our constitutional law, and the steady 
and consistent course of our jurisprudence, we owe our civiliza- 
tion and our present wealth, in a very large degree. America 
could not have become what it is if our laws and institutions, 
and our public policy, had not afforded securities to the investment 
of corporate capital, calculated, in a most remarkable manner, 
to concentrate it in enterprises that no individual fortune could 
have accomplished. But of late there has sprung up a disposi- 
tion to assail this capital, as if it were a public enemy ; to incul- 
cate the belief that it threatens the safety of our political 
institutions ; to get rid, if possible, of the obligations and restric- 
tions of our fundamental law, and to devise new methods of 
public action, which amount practically to confiscation and 
plunder. 

The political institutions of our country have been to me, 
through a life that is now not a short one, an object not only of 
veneration and pride, but of observation and constant study. I 
profess my total unbelief in any serious peril to our institutions, 
arising from the power of our business corporations. As a dan- 
gerous force in our politics, they are far weaker than many other 
forces of which nothing like the same apprehension is either 
affected or felt. K I were to undertake to point out the greatest 
actual peril to our political institutions, I should place it in the 
increasing numbers of voters who are willing to sell their votes, 
in the characters of politicians who are willing to buy votes for 
money, and in the sources from which the money is drawn. A 
political party, led by unscrupulous public men, with the power 
of the Federal Government in their hands, can do more to cor- 
rupt the people than all the railroad corporations in the land. 
Public money can be filched in so many ways under the forms 
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of law; such vast sums can be extorted for political purposes 
out of the salaries of office-holders, that money drawn directly or 
indirectly from the public treasury has become the one great force 
in our elections. The money of private corporations can neither 
be so easily diverted to political uses, nor used in such amounts. 
It is for the most part in the custody of trustees, whose interest, 
if not their honesty, is opposed to its use as a means of political 
corruption. A railroad president, supposing him to be a par- 
tisan, however willing to give for political purposes from his own 
private purse, is naturally chary of so using the corporate funds, 
for which he must account to a body of jealous share-holders or 
creditors. A thorough-paced politician, who occupies a place of 
influence in the government, can devise many ways of using 
public money for political purposes ; and if he does not always 
escape detection, he can rely on the easy-going virtue of a success- 
ful party, or count upon the indifference 6f the public to give 
him the verdict that the end justified the means. 

Until I see, therefore, some honest and earnest effort to direct 
public attention to that which is, beyond aU. comparison, the 
greatest and most palpable danger to which our institutions are 
exposed, I shall hold myself excused for not joining in the clamor 
against corporations, whose power, opportunities, and means for 
corruption are as much exaggerated as the honesty and public 
virtue of their managers is unjustly depreciated. So long as this 
class of men, in defense of the rights of those for whom they are 
trustees, rely upon the law of the land, employ none but legiti- 
mate means of influencing public bodies and enlightening the 
public mind, my sympathy will go with them ; and I cannot 
doubt that in the end their cause will prevail. 



I avail myself of this opportunity to publish the following 
opinion, given by the late Hon. Benjamin R. Curtis, in the year 
1874: 

Opinion — ^Wisconsin Bailboad Act. — ** Potter Law.'* 

My opinion has been requested by the Chicago and North-western Railway 
Company concerning the constitutional validity of an Act passed by the legis- 
lature of the State of Wisconsin, approved by the governor on the 11th of 
March, 1874. 

So far as that Act undertakes to regulate the rates of freight and fare re- 
ceivable by said railroad, and to compel the corporation under heavy penal- 
ties, to be inflicted on itself, its servants, and agents, to transact its business 
at the rates of compensation in that Act described and enumerated, certain 
material facts are stated as proper to be taken into consideration. 

The first is, that this railway corporation, which was formed by the consoli- 
dation of different railways lying in Wisconsin and Illinois, had, both by virtue 
of the original charters of these portions of its road, as well as by the Act 
which consolidated them into the present Chicago and North-western Railway 
Company, the right to regulate its charges for the business it might transact, 
through its directors. 

The next material fact stated is, that if the corporation transact its 
business for the rates of compensation provided in the law in question, its 
entire receipts will be exhausted by its expenditures, leaving nothing to be 
divided among its stockholders, or appropriated to the payment of the inter- 
est and principal of its outstanding bonds. 

The third material fact to be considered is, that many millions of dollars 
of bonds, duly issued by the corporation under authority of law, the proceeds 
and avails of which were actually received by the corporation and expended 
in building and equipping the road, are now outstanding in the hands of bona 
fide holders in the United States and foreign countries. 

Upon these facts the general question arises : whether the legislation has 
constitutional validity, so as to be operative and binding upon the railroad 
corporation, subjecting it, and its officers, and servants, under the heavy pen- 
alties provided in the Act, to the necessity of carrying on its business without 
any profit, and even at a probable loss. 

The eleventh article of the Constitution of Wisconsin contains this pro- 
vision: 
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'^ AH general laws or special Acts enacted nnder the provisions of this sec- 
tion may be altered or repealed by the legislature at any time after their 
passage." 

If the Act now in question can be deemed to have validity, it must derive 
it from this provision of the Constitution. 

This provision is substantially the same as is found in some other constitu- 
tions and in general laws of other States, as well as in particular charters, and 
it has often come under judicial examination. 

It seems to have been generally admitted, by all who have had occasion to 
consider the question, that this is not an imlimited power. This has been 
declared by the highest authorities. 

Commonwealth vs. Essex Co., 13 Gray, 253. 
Miller vs. Railroad Co., 21 Barb., 517. 
Miller vs. The State, 15 Wallace, 498. 

The true inquiry here is, what are the limits, in this particular case, beyond 
which the legislature cannot pass by virtue of this eleventh article of the 
Constitution. 

, First, One of these limits may be f oimd in the nature of the Act attempt- 
ing to alter or amend the charter. Charters are to be amended or altered by 
the exercise of legislative power ; and if the act in question, when rightly 
viewed, is not an exercise of legislative power, then it cannot be deemed to be 
authorized by this article of the Constitution. 

And my opinion is, that it is not within the field of legislation, under any 
American constitution, to fix and prescribe for the future what prices shall be 
demanded, either for commodities or for personal service, or for a union 
of both. I do not believe it is within the power of any legislature in the 
United States to compel owners of property, or persons natural or political, to 
part with their property or render their personal services, at their own expense 
and risk, to the public, for prices fixed by the legislature. No department of 
government has power to make bargains for the people. 

Taylor vs. Porter, 4 Hill, 140. 
Nor even for a municipal cor^ration, when the purpose is private. 

People vs. Bachellor, 53 N. Y., 140. 

If the legislature can, in this instance, be deemed to have possessed that 
authority, it must be because this particular case is an exception to the gen- 
eral rule. 

I suppose the ground upon which such an exception would be attempted, 
is, that railroads have often and correctly been said to be public highways. 
They are so in some sense. They are usually authorized by the State to be 
constructed, and the power of eminent domain is intrusted to the corporation 
to enable it to locate and construct the road ; but when constructed it is out 
of the means of a private corporation, which is the owner of the road in the 
same sense that a private corporation is the owner of a bank. Property 



